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Statement of the Case 


Plaintiff. the Publie Administrator of the County of 
New York, brought this action before the District Court 
as personal representative of the estate of an alien sea 


man (“decect 


mt”) alleging that decedent died possessed 
of a cause of action in New York against his employer 
under the Jones Act (46 USCA § GSS); Death on the High 
Seas Act (46 USCA 761-768) and General Maritime 
law of the United States. The principal jurisdictional al 


levation is that deeedent’s ciaployer and its vessel 


ests. Of t five named defendants o1 two exist: Zim 
Israel Navigation Co., Lt Zim Israc and Zi \! 


‘an Shipping Co. Ine. (ZAISCO Both Zim Israel and 
ZAISCO are alleged to have s \ | 

owned and operated MV Da . and to have been 
controlled, in turn, \meriean financial interests. Upon 
motions the cause of action against ZAISCO was d 
ti 


missed ¢ “ out merit and the cause of action agains 


Zim Israel under United States law was dismissed for 
lack of subject matter jurisdiction \nv remaining for 
eign law cause of action against Zim Israel was dismissed 


for forum non conveniens, provided that Zim Israel sub 


mit to tl irisdict 1 ¢ the courts in Keuador or Israc 
and wa any defense of statute of tations which it 
might have ther Plaintiff appeals 


Statement of Facts 


The following facts were submitted unrebutted to the 


District Court. 


The decedent was a ¢ n and resident of iador as 
are his survivors and next of kin (56a). 

The decedent was employed by Zim Israel as a seaman 
(35a) pursuant to a cor t executed between them in 
Keuador (39a-40a;: 56a). The contract provided that their 
relationship would be governed by the law of Israel (40a). 


Pursuant to contract decedent boarded the vessel MV 
DanuiA in Panama andgworked aboard that vessel until 
the time of his injury and death (56a). Decedent was in 
jured aboard MV Danura 500 miles east of Japan 
died in international waters on April 28, 1968 (5¢ 
Neither MV Dania nor decedent entered United Stat: 


waters while Zim Israel employed him aboard said vessel 


(56a). 
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The District Court did not abuse its discretion in 
dismissing any foreign law claim which plaintiff may 
have had against Zim Israel as forum non conveniens. 
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POINT II 


On the facts of this case there is no jurisdiction 


apply the Jones Act. 
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POINT IV 


There is no subject matter jurisdiction to apply the 


Death on the High Seas Act (DOHSA). 


Plaintiff contends 
viven D\ tat 
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jurisdiction has been give) » present case. Plaintiff 


argues for . ‘risdicti ie basi; that DOHSA, in effect, 
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is a statute of * applicati while conceding 
DOHSA’s sister statute, the 


1 


jurisdiction to cases having 
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tacts. This argument ts 
tion of DOISA in this case 
Act. Romero - Internat onal ere nal Opera 
LS. 354, < 5 : Viege l v. Texaco, 921 
Since there no subject matter jurisdiction 
Jones Act there is none for DOHSA. If there i 
subject matter jurisdiction for DOLSA there is no 


diction for an amendment thereunder. This claim cannot 


be heard under DOHISA or an amendment thereunder for, 


as plaintiff's brief state . 34) quoting from Lakos y. 


Soliaris, 116 F.2d 440, 444 (4 Cir. 1940): “[the courts } 
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The judgment appealed from should be affirmed 


with costs. 
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THE UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT 


é 


SSS 


\ 


FITZGERALD 


VS 


ZIM ISREAL ET AL 
AFFIDAVIT 


OF SERVICI 


SS enssesesesnesnnnn 
STATE OF New York, 
County oF New York, ss: 
AFRIM HASKAJ being duly sworn, 
deposes and says thai he is over the age of 21 years and resides at 1481 42nd street Bklyn 
That on the 17th day of february, 1976 , WEX 


he served the annexed  prief for defe ndarts-appellees upon 
Thomas M, Breen, attorney for the plaintiff-appellant, 160 Broadway, NY, NY 


in this action, by delivering to and leaving with said attorneys 


cCWwo x timex true copies to each thereof. 


Drroxent Furtrier Says, that he knew the persons so served as aforesaid to be the persons 


mentioned and deseribed in the said action 


Deponent is not a party to the action. 


Sworn to before me, this ivth 


day of eepruary,, 1015 ee | fet aim.. / Tasso. 


ROLAND W. JQANSON ~~ 
(Notary Public, State“of New York 
No. 4509905 
Qualified in Delaware County 


Commission Expires March 30, is77 
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